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this opinion shall not be treated as precedent for any other
case.

This case arises froma request for relief under section
6015(f) wth respect to petitioner’s 2002 taxabl e year.
Respondent determ ned petitioner was not entitled to any relief
fromjoint and several liability under section 6015(f).
Petitioner tinely filed a petition seeking review of respondent’s
determ nation.? The issue for decision is whether respondent’s
denial of relief under section 6015(f) was an abuse of
di scretion.

Backgr ound

Sonme of the facts have been stipulated. W incorporate the
stipulated facts into our findings by this reference. Petitioner
resided in Lovel and, Col orado, when her petition in this case was

filed.

2Respondent filed a notion to dismss this case for |ack of
jurisdiction in which he contended that the Tax Court did not
have jurisdiction to review respondent’s denial of relief under
sec. 6015(f) in nondeficiency cases. However, in response to an
order to show cause dated Jan. 5, 2007, respondent concedes that
the Tax Relief and Health Care Act of 2006, Pub. L. 109-432, div.
C, sec. 408(a), (c), 120 Stat. 3061, 3062, anended sec.
6015(e) (1) to confer jurisdiction on the Court over stand-al one
requests for equitable relief under sec. 6015(f), effective for
tax liabilities arising or remaining unpaid on or after Dec. 20,
2006, and requests that his notion to dismss for |ack of
jurisdiction be denied. An appropriate order denying the notion
will be issued in accordance with respondent’s request.
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During 2002, petitioner was married to Robert Parker (M.
Parker). In October 2002, petitioner and M. Parker separated,
and in 2004 they divorced.
M. Parker was the sole proprietor of two businesses: Bob’'s
Drywal | and Parker Custom Honmes. During 2002 petitioner was a
| aborer and a bookkeeper for M. Parker’s drywal |l business.
During their marriage, petitioner and M. Parker maintained
a joint checking account fromwhich they both paid househol d
bills. Among other things, petitioner nmade deposits into the
account, wote checks for househol d, business, and personal
pur poses, reviewed the nonthly bank statenents, and reconciled
t he checkbook. Petitioner also opened the household mail. After
petitioner and M. Parker separated in October 2002, petitioner’s
access to the joint checking account apparently was restricted.
Petitioner and M. Parker tinmely filed a joint Federal
incone tax return for 2002. Their return reflected an unpaid
income tax liability of $506.% The tax liability resulted from
an under paynent of self-enploynent tax arising fromM. Parker’s

sol e proprietorships.

3The original tax return filed with the Internal Revenue
Service (IRS) did not contain the signature page. Petitioner and
M. Parker subsequently filed a docunent confirm ng that they had
signed the return.
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Petitioner and M. Parker’s 2002 joint return was prepared
by a tax return preparer. Petitioner conpiled the necessary
paperwork and gave it to the preparer. Petitioner faxed the
conpleted tax return to M. Parker for his signature and mailing.
Petitioner reviewed the return and was aware that there was a
reported unpaid tax liability. Petitioner and M. Parker did not
di scuss paynent of the tax liability at the tinme they filed their
return.

On Novenber 12, 2003, less than 1 nonth after petitioner and
M. Parker filed their return, petitioner filed Form 8857,
Request for Innocent Spouse Relief, and Form 12510, Questionnaire
for Requesting Spouse. Petitioner requested equitable relief
under section 6015(f).

On or about May 25, 2004, Tax Examner M Wlce (Ms. WIce)
eval uated petitioner’s request for relief under section 6015(f).
Among ot her things, Ms. WIlce determ ned that petitioner had
filed a joint return with M. Parker, had filed a tinely claim
for relief under section 6015, had not yet paid the outstanding
tax liability for the year in issue, did not prepare a fraudul ent
return, did not receive a fraudulent transfer of assets, and did
not receive disqualified assets. However, Ms. WIlce al so
determ ned that petitioner had received a portion of the incone
fromwhich the liability arose and that petitioner was ineligible

for relief to the extent of the partial attribution. M. WIce
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did not determne at that tinme what portion of the underpaynent
was attributable to petitioner, but she did concl ude that
petitioner was not entitled to relief under section 6015(f).

On or about July 19, 2004, petitioner appealed Ms. Wlce's
denial of relief. On or about March 30, 2005, Appeals Oficer
Leslie Hacknei ster (Ms. Hackneister) reviewed petitioner’s
appeal. In the case nenorandum she prepared reflecting her
review, M. Hackneister stated, anong other things, that the
under paynent is attributable to M. Parker’s sel f-enpl oynent
i ncone.

On March 30, 2005, respondent issued a Notice of
Determ nati on denying petitioner’s request for relief under
section 6015(f). On June 24, 2005, a petition contesting
respondent’s determnation was filed with this Court.

Di scussi on

I n general, spouses who file a joint Federal inconme tax
return are jointly and severally liable for the full anmount of
the tax liability shown or required to be shown on the return.

Sec. 6013(d)(3); Butler v. Conm ssioner, 114 T.C 276, 282

(2000). However, a spouse may seek relief fromjoint and several
l[Tability under section 6015 if certain requirenents are net.

In this case petitioner seeks equitable relief under section
6015(f). Section 6015(f) provides:

SEC. 6015(f). Equitable Relief.--Under procedures
prescribed by the Secretary, if--
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(1) taking into account all the facts and
circunstances, it is inequitable to hold the individual
liable for any unpaid tax or any deficiency (or any
portion of either); and

(2) relief is not available to such individual
under subsection (b) or (c),

the Secretary may relieve such individual of such
liability.[#4

This Court is a court of limted jurisdiction, and it may
exercise its jurisdiction only to the extent authorized by

Congress. Sec. 7442; Moore v. Comm ssioner, 114 T.C 171, 175

(2000); Naftel v. Conm ssioner, 85 T.C. 527, 529 (1985). On

Decenber 20, 2006, Congress anended section 6015(e)(1) to provide
that this Court has jurisdiction over stand-al one section 6015(f)
cases.® Tax Relief and Health Care Act of 2006, Pub. L. 109-432,

div. C, sec. 408(a), (c), 120 Stat. 3061, 3062.° Respondent

‘Because petitioner seeks relief froman underpaynent of tax
rat her than understatenents of tax, relief under subsecs. (b) and
(c) of sec. 6015 is not available to her. Sec. 6015(b) and (c);
see al so WAashington v. Conm ssioner, 120 T.C. 137, 145-147
(2003).

5Sec. 408(c) of the Tax Relief and Health Care Act of 2006,
Pub. L. 109-432, div. C, 120 Stat. 3062, provides that “The
anendnents made by * * * [sec. 408] shall apply with respect to
liability for taxes arising or remaining unpaid on or after [Dec.
20, 2006].”

6Sec. 6015(e) now provi des:

SEC. 6015(e). Petition for Review by Tax Court. --
(1) 1In general.--In the case of an individual

agai nst whom a deficiency has been asserted and who

el ects to have subsection (b) or (c) apply, or in the
(continued. . .)
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concedes that we have jurisdiction over this case under section
6015(e) as anended.

The Comm ssi oner uses guidelines prescribed in Rev. Proc.
2003- 61, 2003-2 C.B. 296, to determ ne whether a taxpayer
qualifies for relief fromjoint and several liability under
section 6015(f).7 W review the Commi ssioner’s determ nation

usi ng an abuse of discretion standard. See WAshi ngton v.

Conmm ssioner, 120 T.C 137, 146 (2003); Butler v. Conmm ssioner,

supra at 291-292. Under this standard of review, we defer to the
Comm ssioner’s determnation unless it is arbitrary, capricious,

or without sound basis in fact. Jonson v. Comni ssioner, 118 T.C.

106, 125 (2002), affd. 353 F.3d 1181 (10th Cr. 2003). The
t axpayer requesting section 6015(f) relief bears the burden of

proof. See Rule 142(a); Jonson v. Conmm ssioner, supra at 113.

5(...continued)
case of an individual who requests equitable relief
under subsection (f)--

(A In general.-- * * * the individual may
petition the Tax Court (and the Tax Court shal
have jurisdiction) to determi ne the appropriate
relief available to the individual under this
section * * * [Enphasis added.]

'Rev. Proc. 2003-61, 2003-2 C. B. 296, supersedes Rev. Proc.
2000- 15, 2000-1 C. B. 447, effective for requests for relief filed
on or after Nov. 1, 2003, and for requests for relief pending on
Nov. 1, 2003, for which no prelimnary determ nation |etter has
been issued as of that date. Rev. Proc. 2003-61, secs. 6 and 7,
2003-2 C. B. at 299.
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A. Rev. Proc. 2003-61, Sec. 4.01

Before the Comm ssioner will consider a taxpayer’s request
for relief under section 6015(f), the taxpayer nust satisfy the
foll ow ng seven threshold conditions listed in Rev. Proc. 2003-
61, sec. 4.01, 2003-2 C. B. at 297:

(1) The requesting spouse filed a joint return for
the taxabl e year for which he or she seeks relief.

(2) Relief is not available to the requesting
spouse under section 6015(b) or (c).

(3) The requesting spouse applies for relief no
|ater than two years after the date of the Service's
first collection activity * * *

(4) No assets were transferred between the spouses
as part of a fraudul ent schene by the spouses.

(5) The nonrequesting spouse did not transfer
disqualified assets to the requesting spouse. * * *

(6) The requesting spouse did not file or fail to
file the return with fraudul ent intent.

(7) The inconme tax liability fromwhich the
requesting spouse seeks relief is attributable to an

itemof the individual with whomthe requesting spouse
filed the joint return (the “nonrequesting spouse”)

* * %

Revi ew of the adm nistrative record, particularly M.
Wl ce s workpaper and Ms. Hackneister’s case nenorandum confirns
that petitioner satisfies each of these conditions. Petitioner
and M. Parker filed a joint Federal incone tax return for 2002.
Relief is not available to petitioner under section 6015(b) or
(c) because relief under those subsections is available only with

respect to underreported liabilities; petitioner and M. Parker
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did not underreport their tax liability on their 2002 return.
Petitioner requested relief pronptly after the return was fil ed.
Ms. Wl ce concluded that there was no fraudul ent transfer of
assets or transfer of disqualified assets to petitioner, and
there is no evidence in the record supporting a different
conclusion. Neither Ms. WIlce nor Ms. Hackneister claimthat
petitioner and M. Parker filed their 2002 return with a
fraudulent intent, and there is no evidence in the record
supporting such an intent. Finally, M. Hacknei ster determ ned
that the inconme tax liability in question arose from M. Parker’s
sol e proprietorship incone, and the adm nistrative record
overwhel m ngly supports her concl usion.

We concl ude that petitioner has satisfied the conditions in
Rev. Proc. 2003-61, sec. 4.01.

B. Rev. Proc. 2003-61, Sec. 4.02

1. | n general

Rev. Proc. 2003-61, sec. 4.02(1), 2003-2 C.B. at 298,
provides that equitable relief will ordinarily be granted as to
unpaid liabilities if, in addition to the seven threshol d
conditions, each of the followng elenents is satisfied:

(a) On the date of the request for relief, the
requesting spouse is no longer married to, or is
|l egally separated from the nonrequesting spouse, or
has not been a nmenber of the sane household as the
nonr equesti ng spouse at any tinme during the 12-nonth
period ending on the date of the request for relief.
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(b) On the date the requesting spouse signed the
joint return, the requesting spouse had no know edge or
reason to know that the nonrequesting spouse woul d not
pay the incone tax liability. The requesting spouse
must establish that it was reasonable for the

requesti ng spouse to believe that the nonrequesting
spouse woul d pay the reported incone tax liability.

* * %

(c) The requesting spouse will suffer economc
hardship if the Service does not grant relief. * * *

Petitioner and M. Parker were separated at the tine
petitioner filed her request for relief. The parties dispute
only whet her petitioner had know edge or reason to know that M.
Par ker woul d not pay the reported tax liability and whet her
petitioner would suffer econom c hardship if relief were not
gr ant ed.

2. Know edge or reason to know

This elenent is satisfied if the requesting spouse did not
know or have reason to know when she signed the return that the
taxes would not be paid. Rev. Proc. 2003-61, sec. 4.02(1)(b).
Accordingly, petitioner nust establish that it was reasonable for
her to believe that M. Parker would pay the reported liability.

Petitioner was aware of the reported tax liability when she
signed the return. Petitioner also admtted that at the tinme she
signed the return she did not know whet her M. Parker would pay
t he outstandi ng bal ance and that no funds were avail able at that
time to pay the liability. Petitioner was aware that M. Parker

intended to file a petition in bankruptcy.
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VWhile we are synpathetic to petitioner’s situation with her
former husband, we cannot find that respondent abused his
discretion in determning that petitioner had reason to know at
the tine she signed the return that the tax liability would not
be paid. Petitioner has not established that it was reasonable
for her to believe M. Parker would pay the liability. W
concl ude, therefore, that respondent did not abuse his discretion
in determning that petitioner did not satisfy the know edge or
reason to know el enent of Rev. Proc. 2003-61, sec. 4.02, and thus
does not qualify for equitable relief under that section of the
revenue procedure.

C. Rev. Proc. 2003-61, Sec. 4.03

Where the requesting spouse fails to qualify for relief
under Rev. Proc. 2003-61, sec. 4.02, the Conm ssioner may
nonet hel ess grant relief under Rev. Proc. 2003-61, sec. 4.03,
2003-2 C. B. at 298-299. Rev. Proc. 2003-61, sec. 4.03, provides
that, where the seven threshold conditions have been satisfied
and the requesting spouse does not qualify for relief under Rev.
Proc. 2003-61, sec. 4.02, equitable relief may be granted under
section 6015(f) if, taking into account all facts and
circunstances, it is inequitable to hold the requesting spouse
liable. Rev. Proc. 2003-61, sec. 4.03, contains a |ist of
factors that the Comm ssioner will take into account in

determ ning, on the facts and circunstances, whether to grant
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full or partial equitable relief under section 6015(f). As Rev.
Proc. 2003-61, sec. 4.03, nmakes clear, no single factor is
determ native in any particular case, all factors are to be
consi dered and wei ghed appropriately, and the listing of factors
is not intended to be excl usive.

Rev. Proc. 2003-61, sec. 4.03(2)(a), 2003-2 C.B. at 298-299,
lists the followng factors that the Comm ssioner wll weigh in
determ ning whether to grant equitable relief:

(i) Marital status. Wether the requesting spouse

is separated * * * or divorced fromthe nonrequesting
spouse. * * *

(11) Econom c hardship. Wether the requesting
spouse woul d suffer econom c hardship (wthin the
meani ng of section 4.02(1)(c) of this revenue
procedure) if the Service does not grant relief from
the incone tax liability.

(1i1) Know edge or reason to know.

(A) Underpaynent cases. * * * whether the
requesting spouse did not know and had no reason to
know t hat the nonrequesting spouse woul d not pay the
inconme tax liability.

* * * * * * *

(iv) Nonrequesting spouse’s legal obligation.
Whet her the nonrequesting spouse has a | egal obligation
to pay the outstanding inconme tax liability pursuant to
a divorce decree or agreenent. * * *

(v) Significant benefit. Wether the requesting
spouse received significant benefit (beyond nornal
support) fromthe unpaid incone tax liability * * *

(vi) Conpliance with incone tax laws. Wether the
requesti ng spouse has nade a good faith effort to
conply with incone tax laws in the taxable years
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follow ng the taxable year or years to which the
request for relief relates.

Rev. Proc. 2003-61, sec. 4.03(2)(b), 2003-2 C.B. at 299,
lists the followng two positive factors that the Comm ssioner
will weigh in favor of granting equitable relief:

(i) Abuse. Wether the nonrequesting spouse
abused the requesting spouse. * * *

(i1) Mental or physical health. Wether the
requesti ng spouse was in poor nmental or physical health
on the date the requesting spouse signed the return or
at the time the requesting spouse requested relief.

* * %

W consider the factors bel ow.

1. Marital status

Petitioner and M. Parker separated in Cctober 2002 and
di vorced in 2004. Both Ms. Wlce and Ms. Hackneister admtted
that this factor weighs in favor of granting relief.

2. Econom ¢ har dship

Rev. Proc. 2003-61, sec. 4.02(1)(c), requires respondent to
apply the rules in sec. 301.6343-1(b)(4), Proced. & Adm n. Regs.,
in maki ng the determ nation of whether a requesting spouse w ||
suffer econom c hardship. Sec. 301.6343-1(b)(4), Proced. &
Adm n. Regs., provides that econom c hardship is present if
satisfaction of the tax liability in whole or in part wll render

a taxpayer unable to pay her reasonable basic |iving expenses.?

8Sec. 301.6343-1(b)(4)(ii), Proced. & Adm n. Regs., lists
factors that will be considered in determ ning a reasonable
(continued. . .)
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I n Novenber 2003, petitioner submtted a Form 12510 to
respondent. Petitioner reported on the Form 12510 nonthly i ncone
of $1,710° and nonthly expenses of $2,555. Petitioner’'s stated
nmont hl y expenses included housing, food, and utility expenses of
$2, 107, transportation expenses of $133, and ot her expenses of
$315.

The adm nistrative record establishes that petitioner was
the sole owner of the marital residence and jointly owned a
nmobil e home with M. Parker, that petitioner had significant
credit card debt, and that the nortgage conpany hol ding the
nortgage on the marital residence had begun foreclosure
proceedi ngs against the marital residence at the tinme petitioner
filed her request for relief. The admnistrative record al so
establ i shes that although petitioner was working two jobs in
2003, she could not pay her reasonable basic |living expenses
wi t hout going further into debt.

Ms. Wlce determ ned that petitioner would not suffer

econom ¢ hardshi p because the Internal Revenue Service (IRS)

8. ..continued)
anount for basic |living expenses. These factors include the
t axpayer’s age, enploynent status and history, ability to earn,
nunber of dependents, extraordinary circunstances, and any ot her
factor that the taxpayer clains bears on econom c hardship and
brings to the attention of the director.

Petitioner’s Form 12510 is inconsistent with | RS docunents
t hat show petitioner reported only a total of $3,339 in wage
i ncome and $255 as Schedule C, Profit or Loss From Busi ness,
i nconme in 2003.
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conputer records showed that petitioner had received a Form 1099-
M SC, M scel | aneous | ncone, reporting $127,932 of inconme during
2002. However, the Social Security nunber on the Form 1099-M SC
did not match petitioner’s Social Security nunber. Petitioner
| earned of Ms. Wlce's determnation incorrectly attributing the
incone fromthe Form 1099-M SC to petitioner. On Decenber 2,
2004, petitioner faxed to Ms. Hackneister an affidavit from Ryan
Scal l on, the issuer of the Form 1099-M SC, stating that the form
was issued to C&C Contracting and not to petitioner or M.
Parker. Ms. Hacknei ster erroneously concluded that the Soci al
Security nunber referenced in the fax matched petitioner’s Soci al
Security nunber and that the inconme had not been reported on the
2002 return.

We concl ude that petitioner has established that she wll
suffer econom c hardship if she is not granted equitable relief.
This factor weighs in favor of granting relief.

3. Know edge or reason to know

For the reasons stated in our analysis of this factor under
Rev. Proc. 2003-61, sec. 4.02, we conclude petitioner has failed
to establish that she did not have reason to know when the return
was filed that the tax liability shown as due woul d not be paid.

This factor weighs against granting relief.
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4. Nonr equesti ng spouse’'s | eqgal obligation

Petitioner and M. Parker’s divorce decree was not included
in the record, and petitioner did not testify to the contents of
it regarding the unpaid tax liability. Therefore, we cannot
determ ne whi ch spouse had the | egal obligation under the decree
to pay the outstanding tax liability. This factor is neutral.

5. Si gni fi cant benefit

Both Ms. WIlce and Ms. Hackneister admtted that petitioner
did not significantly benefit fromthe unpaid liability, and the
record does not reflect otherwise. This factor weighs in favor
of granting relief.

6. Conpliance with i ncome tax | aws

Respondent does not appear to contend that this factor
applies, and he did not otherwi se argue at trial that petitioner
did not nmake a good faith effort to conply with her Federal
i ncone tax obligations in the years subsequent to 2002.

Mor eover, both Ms. WIlce and Ms. Hackneister noted that
petitioner met this requirenent. Therefore, this factor weighs
in favor of granting relief.

7. Abuse/ mental or physical health

Nei t her of these positive factors applies in this case.
Petitioner was not abused by M. Parker, and there is no evidence
in the admnistrative record that she suffered poor nental or

physi cal heal t h.
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8. Liability attribution

Under Rev. Proc. 2000-15, sec. 4.03(1)(f) and (2)(a), 2000-1
C.B. 447, 449, the IRS consi dered whet her the outstanding
liability was attributable to the requesting spouse or the
nonr equesti ng spouse when determ ni ng whether equitable relief
was appropriate. Although Rev. Proc. 2003-61, sec. 4.03, does
not list liability attribution as one of the factors for
consideration, we note that the list in Rev. Proc. 2003-61, sec.
4.03, is not exclusive.

The entire outstanding liability is attributable to self-
enpl oynment taxes arising fromM. Parker’s self-enploynent incone
fromtwo sole proprietorships. None of the self-enploynent
i ncome or self-enploynment taxes arising therefromis attributable
to petitioner. This factor weighs in favor of granting relief.

D. Concl usi on

At trial, petitioner’s testinony was consistent with her
assertions in the Form 8857, her responses to information
requests fromrespondent, and the statenents outlined in the
revenue agent’s workpapers. Respondent has not chall enged
petitioner’s truthful ness on these matters. Al though we find
that petitioner had reason to know that the tax liability would
not likely be paid in light of M. Parker’s intent to file a
petition in bankruptcy, we neverthel ess conclude that respondent

abused his discretion in determ ning that petitioner was not
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entitled to relief under section 6015(f) because all of the other
factors either weigh in favor of granting relief to petitioner or
are neutral .
To reflect the foregoing,

An appropriate order and

decision will be entered for

petitioner.




